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The Barnes County Commission met in special session on Friday, October 23rd, 2012 with Commissioners Berntson, 
Froelich and Leitner present. 
 

Dakota Plains Anhydrous Tank Variance 

Dakota Plains Cooperative requested a temporary variance on the Dakota Plains Anhydrous Plant in Cuba Township 

for a loading platform until Planning and Zoning can meet to approve the variance.  The platform requires a variance 

because it is set 40 feet back from the road.  Planning and Zoning doesn’t meet until November 8th, and due to 

publication requirements it was not possible to have a special Planning and Zoning meeting prior to this date.  

Without a temporary variance, the Anhydrous Plant is unable to utilize the platform and, therefore, unable to operate.   

Gary Wieck, Dakota Plains, stated that when Dakota Plains originally applied for the building permit they were told 

that the size of the structure didn’t require a building permit.  He was also unaware of the 200 foot setback 

requirement and the process for getting a variance. 

Jim Gray, ND Dept. of Agriculture, said that Dakota Plains has met all of the engineering requirements and it is the 

recommendation of their department to approve the variance request so they can be licensed.  Without a license, it is 

a violation of the century code for them to operate and to dispense product.  There are civil penalties of up to $5000 

per violation for operating without a license. 

John Kohler, Cuba Township Board, said that the neighbors are ok with approving the variance.   

Commissioner Berntson expressed concerns about going against the State’s Attorney’s advice.  Lee Grossman, 

States Attorney, gave the following legal advice:  “Dakota Plains must go through the Zoning Board to receive their 

variance because of the publication requirements set forth in the development code.  There is no way for the County 

Commission to circumvent this process by authorizing a temporary permit.  If you do so, you are subjecting the 

county to liability from (1) landowners who wanted to protest the anhydrous tank at the Zoning meeting; and (2) other 

ag producers who will want their projects approved right away and want to circumvent the Planning and Zoning 

process in the future.  If you disregard the state’s attorney’s legal advice you are also subjecting yourself to personal 

liability if a lawsuit is filed.”  Any Commissioners voting “no” would be following the State’s Attorney’s legal advice.   

Grossman reiterated that his main responsibility was to protect the County from any and all liability, including the 

votes of the Commissioners.   

Commissioner Froelich was for approving the variance as long as a qualified person, not including the driver of the 

transport, is present when unloading transport.  There need to be two qualified individuals present when loading. 

Commissioner Leitner made a motion, seconded by Commissioner Froelich, to approve a temporary variance on the 

platform at the Dakota Plains Anhydrous Plant in Cuba Township until November 8th when Planning and Zoning will 

meet.  One trained person must be present when anhydrous is unloaded and two trained persons must be present 

when loading service tanks.  If the stipulations are not followed by Dakota Plains, they are in violation and operation 

would cease.  Commissioners Froelich and Leitner voted yes and Commissioner Berntson voted no.  Motion carried.   
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With no further business before the Commission, Commissioner Leitner made a motion to adjourn, seconded by 

Commissioner Berntson.  Motion carried unanimously.  
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